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STATE O F NEW Y O R K

S. 1987 A, 3330
1999-2000 Regular Sessions
SENATE-ASSEMBLY
February 1, 1999

IN SENATE -- Introduced by Sens. SCHNEIDERMAN, KRUGER, MONTGOMERY, SAMP-
SON, SANTIAGO, STAVISKY -- read twice and ordered printed, and when
printed to be committed to the Committee on Investigations, Taxation
and Government Operations

IN ASSEMBLY -- Introduced by M. of A. DINOWITZ -- Multi-Sponsored by --
M. of A. COLTON, LUSTER -- read once and referred to the Committee on
Ways and Means

AN ACT to amend the tax law and the administrative code of the cit
New York, in relation to eliminating the deduction for amo
expended for tobacco advertising
THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED IN SENATE AND ASSEM-

BLY, DO ENACT AS FOLLOWS:

Section 1. Paragraph (b) of subdivision 9 of section 208 of the tax
law is amended by adding a new subparagraph 16 to read as follows:

(16) ANY EXPENSES PAID OR INCURRED FOR THE ADVERTISING OF ANY CIGA-
RETTE OR TOBACCO PRODUCT, AS SUCH TERMS ARE DEFINED IN SUBDIVISIONS ONE
AND TWO, RESPECTIVELY, OF SECTION FOUR HUNDRED SEVENTY OF THIS CHAPTER.

§ 2. Paragraph (b) of subdivision 8 of section 11-602 of the adminis-
trative code of the city of New York is amended by adding a new subpara-
graph 16 to read as follows:

(16) ANY EXPENSES PAID OR INCURRED FOR THE ADVERTISING OF ANY CIGA-
10 RETTE OR TOBACCO PRODUCT, AS SUCH TERMS ARE DEFINED IN SUBDIVISIONS ONE
11 AND TWO, RESPECTIVELY, OF SECTION FOUR HUNDRED SEVENTY OF THE TAX LAW.
12 § 3. This act shall take effect on the first day of January next
13 succeeding the date on which it shall have become a law and shall apply
14 to taxable years beginning on or after such date.
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BILL NUMBER: A3330

PURPOSE O©OR GENERAL IDEA OF BILL: Ends a subsidy which exists because

State and City taxes are computed using federal adjusted gross income as
a starting point. Federal adjusted gross income includes the deduction
for business expenses -~ such as advertising. The bill requires tobacco
companies to add back to adjusted gross income a New York-allocated
portion of their direct advertising expenses.

SUMMARY OF SPECIFIC PROVISIONS: Requires corporate taxpayers to add

back to their adjusted gross income amounts deducted from income as
costs of advertising tobacco products. Applies to New York State
corporate franchise tax and New York City general corporation tax.

JUSTIFICATION: It is a basic principle of taxation that legitimate

business expenses incurred in the production of income can be written
off. But there is nothing legitimate about expenses incurred for the
purpose of getting more people to smoke more cigarettes. The government
has officially concluded that cigarette smoking leads directly to
sickness and death.

The legislation is prompted at this time by these recent developments:

- Marketing plans for the new cigarette, "Uptown, " aimed at
African-American smokers. The plans were vehemently denounced by Health
and Human Services Secretary Louils Sullivan. The public outcry over the
cigarette has forced the temporary cancellation of its introduction.

- The "Smooth Character" advertisements by RJR Nabisco for Camel
cigarettes, condemned by New York City Consumer Affairs Commissioner
Mark Green as designed to appeal to teenagers. Particularly offensive
is a "Smooth Character" advertising poster in a recent issue of Rolling

Stone which, with perforations, encourages tearing off the government

health warning.

- The shameless RJR Nabisco advertising plans for "Dakota" cigarettes,
aimed, according to a marketing memo, at 18 to 20 year old white females
with no education beyond high school who work in factory or low-paying
service jobs.

With a fall-off in smoking by the general population, cigarette makers
are golng after the poor working classes and youths -- after those who
are most vulnerable or susceptible to advertising. The tobacco
companies are engaged in a cynical plan to get populations already at
high health risk to smoke more, the legislators stated.

20% of women with cancer have lung cancer, up from 3% forty years ago.
According to the American Cancer Society, an extraordinary $2.5 Dbillion
was spent last year getting people to smoke more. About 60% of this was
spent on promotions, such as auto races, tennis tournaments, and
contributions to museums and exhibits, and 40% was spent on direct
advertising in magazines, billboards, and newspapers.

This bill does not interfere with federal rules prohibiting states or
localities from restricting tobacco advertising: it does not limit the
right of cigarette makers to advertise. It merely ends a public subsidy
of tobacco advertising.

Legislation has been introduced in Washington by New Jersey Senator Bill
Bradley to eliminate this deduction in the federal tax code. However,
the tobacco lobby is very powerful in Washington, and it is doubtful

President Bush would sign such a measure. New York should not wait for
federal action to stop this indecent subsidy.

PRIOR LEGISLATIVE HISTORY:

gopher://leginfo.lbdc.state.ny.us/00/.bills/.assembly/%20A3330%20Elim.../Memo0%09%09%2  3/23/99
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1997-98: A. 6814 Referred to Ways and Means S.3032 (Leichter) Referred
to Investigation and Taxation

FISCAL IMPLICATIONS: This bill would increase State revenue by at least

$15 million and New York City revenue by at least $6 million.
EFFECTIVE DATE: The first day of January next succeeding the date on

which it shall have become a law and shall apply to taxable years
beginning on or after such date.

gopher://leginfo.lbdc.state.ny.us/00/.bills/.assembly/%20A3330%20Elim.../Memo0%09%09%2  3/23/99
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AN AcT . relating to: the corporate income tax deduction for tobacco

advertising expenses.

Analysis by the Legislative Reference Bureau

Under current law, to determine a corporation’s adjusted gross income for
income tax and franchise tax purposes, a corporation may deduct from the
corporation’s income the advertising expenses paid by the corporation. Under this
bill, a corporation may not deduct any expenses for advertising that is intended to
promote the sale or use of cigarettes or tobacco products.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 71.26 (3) (e) 4.0§f the statutes is created to read:

71.26 (3) (e) 4. So that payments for advertising may be deducted only if the
advertising is not intended to promote the sale or use of cigarettes, as defined under
s. 139.30 (1)\,/01' tobacco products, as defined under s. 139.75 (12).\/

SECTION 2. Initial applicability.
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SECTION 2

(1) This act first applies to taxable years beginning on January 1 of the year

in which this subsection takes effect, except thatff this subsection takes effect after
)}

July 31 #this act first applies to taxable years beginning on January 1 of the year

following the year in which this subsection takes effect.

(END)
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Date: 6/1/99 To: Representative Pocan
Relating to LRB drafting number: LRB-2959

Topic
deduction for costs of tobacco advertising

Subject(s)

Tax - corp. inc. and fran.

1. JACKET the draft for introduction

in the Senate or the Assembly (check only one). Only the requester under whose name the
drafting request is entered in the LRB’s drafting records may authorize the draft to be submitted. Please
allow one day for the preparation of the required copies.

2. REDRAFT. See the changes indicated or attached

A revised draft will be submitted for your approval with changes incorporated.

3. Obtain FISCAL ESTIMATE NOW.--"ior to introduction
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Joseph T. Kreye, Legislative Attorney
Telephone: (608) 266-2263



